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MEMORANDITM

TO: Bruce Brennaq Assistant Attorney Geireral
Office of the Attomev General

TIIRU: Kenneth Campbell
General Counsel

THRU: Kendolyn Hodges-Simons
hterin Chief

FROM: CarolineBumett,Attomey-Advisor
Watershed Protection Division
Water Quality Division

DATE: November4,2004

SUBJECT: DOH Legal Sulliciency Review of the District of Columbir
Cbrtilication of the Long Term Control PIrn Submitted by WASA

' Pursuant to the 1994 CSO Policy

I, ISSI'E & BACKGROTJI\D.

This memorandum responds to a request by the federal Deparment of Justice for
certification that the Distict of Columbia Deparnnent of Health's certification of the
Water and Sewer Authority's long Term Control Plan for discharges to the Distict's
combined sewer systerL required by the Environmental Frotection Agency's 1994
Combined Sewer Overflow Conhol Policy (CSO), is legally sullicient. The 1994 CSO
Policy, 59 Fed. Reg.l8688 (April 19, 1994), is incorporated into Section 402(q) ofthe
Clean Water Act (33 U.S.C. $ 1342(q). The 1994 CSO Policy regulates the plamiry,
selection and implementation of water quality management practices and controls to me€t
the requirements of the Clean Water Act (CWA) (33 U.S.C. $ 1251 er seq./ and requires
full public involvement during the decisiomaking process.

On Septernber 5,lggl,the Environmental.Protection Agency (EPA) awarded a $7.1M
federal CWA Section 201 facility-planning granl to the Watet and Sewer Authority
(WASA) for its LTCP, under Title II of the CWA, The LTCP provides for a combination
of pump station improvements, storage tunnels, sewer separation, outfall consolidation,
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resltr impro"em€nts, [o\v impact development and excess flow treatment at Bluc Plains.

ffi, ifbp n tttt r provides that rhe combined sewer system will be sized to conEol the

oio".. Z4-hour storn (it is recognized that there is considerable variation in such a

"i.# 
*a antecedent events)l, Based on the capacity of the s)6tem frorl the onc-)€ar

i+-iro* rtor-, in the average rainfall year the LTCP will reduce overllows to the '

Lacostia River by 98%, tothe Potomac by 93%, and to Rock Creek by 90olo. In an

aueiage y.ar there would be two overflow events to the Anacosti4 four overflow events

to the Potomac and four to Rock Creek2.

pulsuanr to cwA regulations (40 c.F.R $ 35.917-7) and the 1994 CSO-Policy, the -
Oirfi"iof Cof*bia (as the state) is required to review and cediff WASA's plans.- By

tttrra"t"a Augrist 28, 2003, ftereinafter refened to as the "certification lrttiet') thc

i*u**, of-Health (DOH), Environmental Health Adrninistation (EHA), Bureau of . .
i"i-"m""ta O"Uty (BEO, after carefidly reviewing the information contained in tbe

iiCp, certificd thar WASA's LTCP complies with the 1994 CSO Policy and thc

Oi*"i"t'. Water Pollution Couhol Act of 1984 (the Act), as amended. effective

l4.rfriO, l98S; D.C. Official Code g 3-103.01 et seq., ̂16lts implementing regulations

iii f"ii .i,tt" Oistict of Columbia iutunicipat Regulations (DCMR), Chapters l l and

l9).

u. $:itror;l\cLUSTON

The Officc of En'forcement, Compliance & Environmental Justice has detennind that thc

;OIVEHA certification of the tiCp is legally sufficient for the following reasons. -First'
oOiTgrL{ has authority to certiff the LTCP pursuant to District law and Malor's Order.

S*-""a, ifr" DgH/EHA;ertification is based on a review ofthe LTCP against th€

*J r"a!.r wat€r quality standards, specifically: (1) whether the LTCP would violate the

Oir*"i'r *ur.t quality standards for ittainment of desigrrated uses (21 DCMR $ 1101.1)

-a tne nisttict'. totit tntoimn* Daily Loads (TMDL); (2) whether the overflows in the

iiCp 
"'ouU 

uiolate ttre Distict's water quality stEldard-(21 DCMR $1104.3)' vhich

states that, ..Clasi A waters shall be ftee of dischargcs of unt.ealed sewage; and (3)

*i"tfro tft" LTCP adequately provides for the monitoring of District watcrs to €valuate

,tr" *""i q".U.y impact! pursuant to the District's water quality standT$-P-:-C-',9fuid

c.a" ES A-tog.o4 and 8-1b3.05) and the 1g94 cso policy. Lastl.v, the DolvEHA

"*ini"aio" "u"luated 
whether there was compliance with the federal ClrlyA regulations

i+iii.f .n. $ 35.917-2) and the 1994 CSO Policy requiring tull public participation in the

decision making process on the LTCP.

III. DISCUSSION

DOH/EHA Authoritv to CertifY the Lons Term Control Plan (LTCP)'

The DOFVEHA is authorized to certi$/ the LTCP pursuant to the District's water
pottution Cont ol Act (the Act) and Mayor's Ordir issued to effectuate this Act. District

oi-bofumUia Omcial iode $$'8-103.04and 8-103.05 authorize the developmort of

,,
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water quality standards, the classification ofbeneficial uses of District waters and the
monitoring and reviews of these waters3. District of Columbia Olficial Code $$ 8-103'06
through 8-103.08 establish the basic structure for reguiating District waters including
permitting certain discharges; providing for the review ofterms ofpermits, the e{fects of
lederal permits, the location ofdischarges, the recogrrition ofreduction ofpollutants; and
placipg restrictions on quantity of materials discharged.

District of Columbia Official Code $ 8- 1 03 . I I (d) grants the Mayor authority to certiry
that water quality management plans from "the state, the local or federal govemment are
acceptable". The Mayor delegated his authority under the Act to the Director of the
DOH or his or her designee, pursuant to Mayor's Order 98-50, dated April 15, 1998.
Through the Deparfinent of Health Organization Order No. 21, dated Novernber 8, 1998'
the Director of DOH established the Environmental Health Administration @HA)' '

Bureau of Environmental Qualiry @EQ), Water Quality Division ({QD). The
EIWBEQ/WQD was mandated, td, among other things, regulate the discharges of
pollutants to surface and ground water in order to protect $tatgr quality and the public
health.a Review and approval of WASA's LTCP impacts the quality of surface water in
the Disrict and the certification of the LTCP is within EHA/BEQ ilQD's 5 regulatory
authority.

B, DOH/XHA Review of the Lons-Term Control Plan (LTCP) for
Compllance with District and Federal Water Oualltv Standards

As indicated, DOH/EHA reviewed the Final R eport LTCP, dated July 2002, for
compliance with water quality standards, in accordance with EPA's 1994 CSO Policy,
and issued a Certification Letter dated August 28, 2003. The DOH/EHA Certification
Letter evaluated WASA's LTCP overflow events to determine. (l) whether the LTCP
would allow fot attainment ofthe District's water quality standards for designated uses
(2i DCMR $ 1101.1) and the District's Total Marcimum Daily Loads (TMDLs); (2)
whether the overllows in the LTCP would violate the Distict's water quality standard
(21 DCMR $l104.3), which states that, "Class A waters shall be free of discharges of
untreated sewage; and (3) whether the LTCP adequately provides for the monitoring of
District waters to evaluate the water quality impacts of overllows pdrsuant to the
District:s water quality standards (21 DCMR Chapter 1l) and the 1994 CSO Policy.
Lastly, the Cenification evaluated whether there was compliance with the federal CWA
regulations (40 C.F.R.$ 35.917-2) and the 1994 CSO Policy requiring full-scale public
participation in the decision making process on the LTCP.

l. Attainment of Water Oualitv Standards for Desisnated Use

The DOH/EHA reviewed'the LTCP to determine whether the plan as designed will allow
attainment of the designated use of the District's waters as set out in the District's Water

QualiV Standards (21 DCMR $ 1101.1) and the District's Total Maximum Daily Loadp
(TMDLs), which were established pursuant to the requirements of the CWA, Section
303(dXl)(c) and published at www.epa.gov/reg3wapd. According to the District's Water



Quality Standards, the Distict's waters are classified on the basis oftheir curent use and

designated beneficial uses. Specific categories ofbeneficial uses are as follows: Class A-
primary contact iecreation6; Class B- secondary contact recreatiod; Class C- protection
and propagation of fisb shellfish, and wildlife; Class D- protection of human health
related to coDsumpti6n of fish and shellfish; and Class E- navigation. Class A is listed as
a desigraled use for the District's waters alfected by CSO overflows.

At the time of DOFVEHA certificatioq the DOTVEHA established, and EPA approved, a

total maximum daily load (TMDL) allocation for bacteria (including fecal colifonn)'
biochernical oxyge,n demand toxice and total suspended solids in the Anacostia River,
for the combined sewer system. The Certification letter indicated that the LTCP is in
conformance with the TMDIs. DOWEIIA concluded that the TMDLs demonstrate
attainment of the water quality standad.E

According to the Certification letter, DOIVEHA reviewed the water quality computer
modeling done for the LTCP and the water quality standards for Rock Creek and the
Potomac, and determined that the studies and modeling in the LTCPdemonstuated that
the remaining overllows, after implementation of the LTCP, will meet (he water

,, quality standards, as long as other sowces ofpollution receive similr levels of

ll reduction. The DOTVEHA analysis of the LTCP indicated that in a few areas, for a

ll few aays of ttre year, the risk of pollution from the CSO would be higher than usual.

I l. So-e Class A uses that involve limited immersion will have a lowet risk than those

lJ with prolonged immersiong. To address this, however, the LTCP calls for the

l/ installation ofsigns and warniag lights regarding those levels to provide real timc
Y guides to users to ensure that any risk from CSO discharges are minimallo.

However, the DOHIEHA concluded that these occurences would not negat€
attainment of the waste loads allocated to the combined sewer system. Aftainment of
the desigrated use would be limited by storm flows from Maryland waters into

,l District waters, rather than any projectetl overflows. Since the District of Columbia is

I located at the Fall Line where free flowing rivers become tidally influenced estuaries'

I the majority of the poltution loads that are in the District of Columbia waters originate
I outside of the District of Columbia-

2. Surfac€ Waters "Free of Discharpes of Untreated SewaqeD

The DOH/EHA reviewed the LTCP to determine whether the overflows in the LTCP are
in conflict with regulations at 21 DCMR $1104.3, which state that, "Qlass A waters shall

be free of discharges ofunteated sewage". Untreated sewage is not defined by the
regulation. However, the standards provide at 2l DCMR $ 1104.1 that:

The surface waters of the Dishict shall be free from
substances in amounts or combinations that do any one of
the following:
(a) Settle to form objectionable deposits;

. ]
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(b) Float as debris, scum, oil, or other matter to form
nuisances;' 

(c) Produce objectionable odor, color, taste, or turbidity;
(d) Cause injury to, are toxic to, or produce adverse

phpiologichl or behavioral changes in humans, plants,
or animals;

(e) Produce undesirable or nuisance aquatic life or result in
the dominance ofnuisance species; or

(0 Impair the biological commwrity that naturally occurs in
the waters or depends on the waters for its survival and
propagation.

DOH /EHA determined that since the LTCP provides some level of treatneat for the
ov€rflo\i. ev€nts, it is not in conJlict with the "free of discharges of untreated sewagc"
regulations at 21 DCMR $t 104.3; and that the combination of the measures under the
LTCP would result in 'lartially heated sewage" I I and the phlsical reduction of solids in
wastewater, pursuant to EPA's "Combined Sewer Overflow Technology Fact Sheet"
Altentative Disinfection Meihods" (EPA 832-F-99-033). According to this EPA Fact
Sheet, 'lreliminary reduction of microorganisms and bacteria may be accomplished
through physical reduction of solids ia the wastewater, primarily throuih sedimentation,
flotation, and filtration". The EPA 1994 CSO Policy recognized the importance of
controlling solid and floatable materials in CSOstz. According to the DOII/EHA, the
LTCP contains several methods of floatables control, including baffles, catch basin
modifications, netting systems, containing boons, skimming processes and trash rack
dsrTissgl3. The LTCP requires a total captur€ of the first flush loads containing the most
concentrated combined sewagela. The remaining load is screened of floatables and large
solids prior to discharge. Screening is the first unit operation usal at wastewat€r
treatment plants. Screoring removes objects such as rags, paper, plastics, and m€tals to
prevent damage and clogging of downstream equipment, piping, and appurtenances. This
is in keeping with the methods outlined in the Environmental Protection Agency's (EPA)
CSO Technology Fact Sheet entitled "Combined Sewer Overflow Technology Fact
Sheet,,Screezs" (EPA 832-F-99-040).

Secbnd, the DOTVEHA determined that the LTCP contains several heatment measures
desigrred to contol the quantity of pollutants and to improve the water quality of any
overflows from the slctemls. They are: (1) street cleaning, (2) catch basin maintenance,
(3) sediment and erosion control (21 DCMR Chapter 5), and (a) the industrial
pretreatmcnt and permit requirem€nts (21 DCMR $ 151 1.3). The implementation of these
components of the Nine Minimum Controls described in the 1994 CSO Policy improves
the quality of the combined overflows.16

3. Monitorirp of District Waters

The DOTVEHA reviewed the LTCP to determine whether thq LTCP adequately
provides for the monitoring of District waters to evaluate the water quality impacts oft



overllows pusuant to the Distict's water quality standards for monitoring (D.C.
Official Code $$ 8-103.04 and 8-103.05 and 21 DCMR $1901) and monitoring data
as reipired by the 1994 CSO Policy for Distict waters.

DOIVEHA reviewed the moniioring and compliance measures detailed in the LTCP
for compliance with the WASA National Pollution Discharges Elimination System
NPDES Permit No. DC0021199. for the Blue Plains Waste Water Treatnent Plant'
DOIVEHA determined.that the monitoring and compliance measrres, including
post-construction moniloring described in the LTCP 17 would provide adequate
measurements to evaluate the water quality impact during the operation of the
facilities. Tbe phased post-constuction monitoring program in the LTCP will
provide adequate information to review the overall performance after the plan has
been in operation.
The DOH /EHA also actively participatedlE in ensuring that accurate, consistent and
reproducible water quality monitoring data was produced in the LTCP, pursuant to
regulations at 2l DCMR Chapter l9leand the 1994 CSO Policy.

C. Publiclnvoli'ementReouirement

Finally; WASA and the Distict complied with the requirernent for a full-scale public
participation program in the decision making process on the LTCP, as required by

. regulations implernenting the federal Clean Water Act, 40 C.F.R. $ 35.917-5, and the
Water Pollution Contol Act, D.C. Official Code $ 8-103.06(i). WASA instituted a tull-
scale public participation program because ofthe significant impact on thc
environmentally sensitive Potomac and Anacostia Rivers2o; the substantial total cost to
the communiry or substantial increased cost to usersi, and significant public contoversy.

Chapter l0 ofthe LTCP details the opportunities for significant public involvement
provided by WASA. WASA established an advisory group, the Stakeholder Advisory
Panel.. This panel provided a fiormal liaison between the facilities planning advisory
group, which included DOH, EPA Region ltr, Montgomery County and Prince George's
County. WASA also conducted neighborhood meetings to discuss the plin. WASA
notified ratepayers and stakeholders directly about the plan review process through
educational mailers in water and sewer bills, and through the mailing of newsletters. The
plan was publicized in the medi4 and also on the District's city cable channel. In.
addition, WASA provided questiormaires to th€ public on the LTCP, and received over
2,300 comments. Citizens were provided with information at three (3) public hearings,
about and opportunities to become involved in the assessment of the District's water
quality problems and needs, the identification and evaluation of locations for waste water
treatment facilities, and of altemative treatment technologies and systerns. Notice
requirements were met as notice was given in four (4) local newspapers of general' 
circulation thirty (30) to forty-five (45) days before each public meetingl:

The DOIVEHA was represented at a majority of the public meetings. Therefore,
DOIVEHA has determined that WASA met the requirements of a full-scale public

6



participation program in the planning process ofthe LTCP.

We have included nine (9) attachments to facilitate your revicw. If you have any
further questions regarding this matter, please contact Kermeth Campbell at (202,
442-5970.
Attachments (9)

Certification Letter dated August 28,2003
EPA Combined Sewer Overflow (CSO) Control Policy dated April 19, 1994
Mayor's Order 98-50 dated April 15, 1998
DOH Organizational Order dated November 6, 1998
Water Pollution Control Act, D.C. Olficial Code $ 8-103.01 et seq.
District of Columbia Water Quality Standards, 21 DCMR $1100 er saq.
EPA Combined Sewer Ov€rllow Technology Fact Sheet (,Screezs) -
Septemb€r 1999
EPA Combined Sewer Overflow Technolory Fact Sbea (Alternative
Disinfection Methods) - September 1999
40 c.F.R. $ 3s.917.-7
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r DOIV certification letter to Jon Capacasa, EPA, dated August 28, 2003 , pag€ l.
zFinal ReportliTe, ChapEr 13.3.4 aDd 13.4.
3D.C. Official Co& $ 8-103.4 slatca:

(a) At least once every 3 yean, the Mayor shall review thc *atcr
quality standards and if appropriate rcvise the classification of thc
bcneficial uses of thc llaters and the criteris for watcr needed for the

' particular classcs ofbeneficial uscs.

(b) Thc classifications and the criteria shall acconpany guidelines for
preserving thc waten for thc beneficial uses and for preventing harin to
thc u/ater quality.

(c) Befor€ promutgating th€ classifications, criteriE and guidclincs, thc
Mayor sball coDsider the envirourneual, tcchnological, institutional,
aad socio-economic inpact ofapplying and enforcing them.

(d) The Mayor shall regularly rnnimr DisEict waters, according to
their classificatiol rmdcr subsection (a) of this s€ction, to dctcrminc
whethet the water fulflls $e quality standards establishcd undcr this
subchaptx

a The Director issued the Organizational Order pursuart to thc authority il thc Reorganization PlanNo. 4
of 1996, effectivc July 17, i996 (part A of subchapter Xry of Chaptcr 15 of Tidc l, D.C. Official Codc).
5 Hereinaffer referred to as thc DOH BEQ
6Prlnary cootaci recrcation - thos€ water contact sporB or activitics which result in ftequ€nt whole body
inurrcrsion and/or involve significant risks ofingestion ofthe watcr.
Tsecondary conact recreation - those water conact sports or activities which seldom resllt in whole body
inrnersion aad./or do not involve significaat risks of ingestion of th€ wat€r.
6 Certification l*tter, pagc 2.
e Certification L€tter, pagc 2.
lo Certification Lettcr, pagc 2.
tt Certification Lettcr, page 2.
'2 EPA 1994 CSO Policy, section II.8.6
tsFinal Report UTCP, dated July 2002, Section 13.3.4.
taFinal Report LICP, dated July 2002, Section 13.3.4.
tsFinal ReportUlCP, dated July 2002, Chapter 7.
16 The procedures oudined in tbe LTCP are also recognized as accepablc source control rnethods by tbe
sEuctulal €ngineering text, Mctcalf and Eddn t 99 I , Wastewaler Engineeing - Collection, Treatmenl
Dirposa{ McGraw-Hill, Inc,, Ncw York
tl Final Report Vf 0,.Chapter 15.
lsFinal Repon, LTCP, Sectim 10,2.3 .
te 2l DCMR Section 1900.1 stale's:' 

Tlre purpose ofthis chapter is to providc for accuratc, consistent and
reproducible water quality monitoring data for d€cisionrnakiry
purposes. This chapter shall apply to arnbi€nt surface and ground watsr
qual$ monitoring, special monitoring studies, corplialce rnonitorin{i,
monitoring requircd as a part ofa permit, or to nodi& a permit, and
self-monitoring of discharges.

?o Certification Lettcr, page 2.
2tFinal Repo , LTCP, Section 10.2.1.
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